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IN THE BALTIMORE COUNTY COURT, OCTOBER, 1848. 


Lambert Gittings v. The General Mutual Insurance 
Company of New York. 


1. In the case of bottomry and hypothecation of a ship and cargo, at 
an intermediate port of distress, upon a damage and defalcation in the 
value of the cargo, the adjustment, as regards the basis of value upon 
which it is tobe computed, is to refer to the port of discharge and delivery 
and not to the port of distress and disbursement. 


Chief Justice Frick delivered a long and able opinion 
from which we make the following extracts: 

‘* The facts submitted in this case show that C. Stetsen, 
being the owner of the schooner Emily Ellicott, chartered 
her to the plaintiff, for a voyage to Smyrna and back 
again to Baltimore. 

At Smyrna she took on board a cargo of figs, for and on 
account of the plaintiff, which were in due form insured 
by a policy in the office of the defendants. 


In the course of the voyage, the vessel became crip- 
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pled, and put into St. Thomas’ in distress. The master, 
under the necessity of the case, executed a bottomry bond 
up*n vessel and cargo, to cover the advances there made, 
which it is admitted were properly chargeable to general 
average. The value of the vessel there is conceded to 
have been 5000 and the cargo 10,000 dollars. The vessel 
afterwards arrived safe at the port of Baltimore ; but 
with the cargo damaged, and depreciated in value, at 
least 75 per cent. Upon these facts two statements of 
general average have been presented, the one predicated 
upon the estimate of the vessel and cargo at St. Thomas, 
the port of distress; the other based upon the value of 
ship and cargo at Baltimore, the port of discharge. 

The point presented to the Court upon these two sepa- 
rate adjustments of average, is to determine, whether in 
the case of bottomry and hypothecation of ship and cargo, 
at an intermediate port of distress, such adjustment, as 
regards the basis of value upon which it is to be compu- 
ted, is to refer to the port of distress and disbursement, 
or the port of discharge and delivery. The parties in 
this action are, by consent, the assured and the assurer ; 
upon the admission that the same rights and principles 
(by the contract of indemnity between them) must govern 
the case, as if the action were between the ship owner 
(by whom the bond has been satisfied) and the owner of 
the cargo; inasmuch as, whatever sum he may legally be 
compelled to pay in contribution, may by reason of his 
policy of insurance, be recovered against his Underwriters. 
With this necessary explanation of the record, the actual 
parties to the bottomry being considered before the Court, 
I proceed to examine the point. 

Simple as is the proposition, yet it is not without em- 
barrassment, from the fact that the learned counsel who 
have with great ability and research argued it, find no 
parallel case in the writers on Maritime Law; and it is 
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probably the first time that the question has been pre- 
sented inthis form to any judicial tribunal.” 

‘It is undeniably a case of disbursements; but is it 
such in view of the authorities cited, where each party 
becomes a debtor at the time the advances are made, in 
proportion to his interest in the adventure? Is it a case 
of fixed responsibility upon the parties at the port of dis- 
tress? Is it, in other words, a loan upon the credit of 
the owners? If so, the result and the doctrine contended 
for would necessarily follow; and the liability would 
attach at once, without reference to the future fate of the 
voyage for which the expenditure was made. That the 
master might so have charged his owners, is part of 
the maritime code. He might upon advances made, have 
drawn bills upon them, and fixed their responsibility un- 
der any and all contingencies. The liability attaches 
at the time, ‘‘as he ought to have paid the money on the 
spot.” The bills for his accommodation and his owners 
affirm the personal liability at the time they are drawn, 
and this obligation cannot be affected by any subsequent 
event. It was competent for the master, as was urged in 
argument, to have drawn his separate bills upon the 
owner of the ship, and the owner of the cargo, and (per- 
haps) in that way have fixed the separate liability of each, 
which in the present view of the case is not a subject of 
inquiry. He might even, as has been further urged, have 
executed his separate bonds, distinguishing between the 
ship and the cargo, and the advances made for each.— 
But of the effect of this separation of the interest of the 
parties at the port of distress, and its influence upon the 
final adjustment of average, it is not necessary to inquire. 
The case here presents but the one bond,—blending the 
interests of both—hypothecating ship and cargo, and in 
separating the interest of the parties, at the termination 
of the adventure, Iam to inquire upon the case stated for 
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the opinion of the Court, what is the legal effect and 
operation of this bond? 

Referred back to this enquiry tor defect of such analo- 
vies in the Law of Insurance as would bind and control 
the decision of it, I am to ascertain the true design of the 
Contract of Bottomry. In the first place it differs mate- 
rially from, and has nothing in common with, a simple loan 
of money. Ina loan, the money is at the risk of the 
borrower, and must be paid atall events ; but in bottomry 
the money is at the risk of the lender during the voyage. 
Again, where a loan upon the credit of the owner can be 
had, it is never resorted to; but only in cases like the 
present, where all other means are ineffectual. To pre- 
vent the voyage from being broken up and an immediate 
sacrifice of the property, the parties renew the adventure, 
upon a joint mortgage of all they have at risk, of ship and 
cargo. The stipulation with the lender is, that if nothing is 
saved finally, nothing is due; andthe lender shall lose his 
money. But if the ship arrives, he shall receive back his 
principal, and also the marine interest agreed upon ; and 
upon the arrival, not only the ship, but then the person of 
the borrower is liable for principal and interest. The per- 
sonal responsibility here only springs up upon the contin- 
gency looked to inthe bond. The security is given, but the 
payment is made to depend upon the event of the voyage- 

It is nothing to say that a benefit is consummated to the 
parties at the time of the loan. Whether or not it was a 
a benefit, was to depend ultimately upon the result of the 
voyage, for which the lender upon the bottomry became 
the insurer. It is, in this view, like to a condition prece- 
dent at common law, where there can be no cause of 
action until the condition was performed ; and is excluded 
trom that class of cases we have discussed where there 
isno condition precedent ; but the money is due whether 
ship is lost or not. There it isrightfully said: “The money 
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raised must be repaid because every party was under an 
obligation, unconditionally, and without reference to any 
subsequent event, to pay at the place where the disburse- 
ments became necessary.”’ And this because it was due 
at the place of disbursement. But where it was only to 
become due on the happening of a subsequent event, the 
liability and obligation between the parties must have re- 
lation to that event in point of time ;—and it seems to me 
the contribution between the parties is best referred to 
the value of what is then saved. The value of what finally 
arrives is the value of what is saved in a case like the present ; 
and as nothing is absolutely due upon the bond until some- 
thing is finally saved, the value at that time is the true 
value in contribution. 

In following out what I believe to be the true construc- 
tion of this contract, I have not been unmindful, that it may 
occasionally work a hardship, to one or other of the con- 
tributing parties. But in the risks and losses attending 
maritime adventures of this nature, what may in one case 
favor the owner of the cargo may in another benefit the 
owner of the ship. Itis at least a rule of mutual opera- 
tion; anda rule that is mutual may be said to be just.— 
Where there is no positive law or conceded practice, and 
the case is one of novel impression, it is all that can be 
asked, if the court arrives at conclusions, which are in 
themselves reasonable and just, as the basis of their de- 
cision. The rule in this instance is believed to be of 
easier and more practical operation, than the one opposed 
to it; which refers toa standard of value and contribution 
not always accessible, at least not accurately so;—and as 
it is conceived, that it can work neither inconvenience or 
injustice in its future application, it is the less unhesita- 
tingly adopted as the true rule. 

The judgment is therefore to be entered for the sum 
adjusted and ascertained to be due on the value at Balti- 
more, the final port of discharge. 
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THE COMMONWEALTH v. CURTIS CANE. 
On Certiorari. 


In the Court of Quarter Sessions for Philadelphia. 


1. The conviction of the statutory offence of disturbing a religious 
meeting, the act being silent in regard to the mode of proceeding, must 
be according to the course of the common law. 


The opinion of the court was delivered by Parsons, 
J. from which we make the following extract : 

This case comes before us ona certiorari directed to 
James Hudson, Esq. a justice of the peace, to remove the 
proceedings before him of the conviction of the defendant, 
for an alleged disturbance of a religious congregation 
called the African Methodist Episcopal Church in West 
Philadelphia, in violation of the Ist section of the act of 
the 16th of March, 1847, the provisions of which are in 
substance these: If any person or persons shall be guilty 
of disturbing any congregation, society or meeting assem- 
bled for the purpose of religious worship, or asembled for 
the purpose of transacting any business pertaining to reli- 
gious worship; or if any person or persons shall be guilty of 
encouraging, aiding, or in any way countenancing any 
such disturbance, on conviction thereof, before any judge, 
justice of the peace or alderman of the proper city or 
county wherein the offence shall be committed, shall pay 
a fine of not less than five dollars, nor more than fifty 
dollars and costs, at the discretion of the judge, justice, or 
alderman trying the same, The act also provides that if 
the fine imposed is not paid, the defendant shall be com- 
mitted to the jail of the county there to remain and be 
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kept in close confinement till the fine and costs are fully 
paid. 

It is readily perceived that this act is highly penal in 
its character and introduces into our code some new and 
almost surprising features relative to the subject on which 
legislation is had ; also as to the manner of trial, as well as 
punishment. As this probably is the first conviction under 
the law in the state, I have examined the subject with 
considerable attention in order that the proceedings under 
it may be properly understood and hereafter rightly con- 
ducted. The record sets forth “that on the 12th of Sep- 
tember, 1847 the defendant was charged on the oath of 
Robert Beatley on this day being Sunday that he did dis- 
turb the congregation worshipping Almighty God at the 
African Methodist Episcopal meeting house called Mount 
Pisgah in West Philadelphia, that a warrant issued, that 
the defendant appeared, and the prosecutor swore that 
the defendant did disturb the said congregation ; after 
hearing defendant convicted and adjudged to pay a fine of 
ten dollars besides costs and stand committed till sentence is 
complied with. Defendant not paying the fine and costs 
committed to prison agreeably to the act of the the 16th 
of March, 1847.” This is the whole of the record. 

In the Act of Assembly under which this prosecution 
was commenced there is no provision made as to the 
form of prosecution, or conviction, but it simply gives to 
the magistrate the right toconvict. And it is a well set- 
tled principle that where an Act of Assembly simply im- 
poses a penalty and gives authority to justices of the 
peace to take cognizance of the violation thereof, and 
precribes no method or form for the prosecution, the con- 
viction must be in accordance with the rules of the com- 
mon law, and the whole record must show that the pro- 
ceedings have been conducted in all respects according to 
the course of the common law. Such I apprehend is the 
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case in all cases of summary convictions, Comth. vs. 
Hardy, ! Ashm. 410. Where magistrates are authorized 
to proceed to the examination and punishment of offences 
in asummary manner without the intervention of a jury 
such authority is derived directly from the statute, and if 
the form is prescribed by the law it must be strictly pur- 
sued, for from itall their power is derived. But where 
no regulations are prescribed by the statute imposing the 
penalty then the conviction must be in the form and man- 
ner prescribed by the common law, and unless the pro- 
ceedings are thus conducted the conviction is void. It 
may not be improper to remark that in my opinion if the 
legislature designed to give jurisdiction to magistrates to 
convict in this summary way, it would have been well to 
have prescribed the regulations thereof, and then given the 
right of appeal ; but they have not done so, therefore we 
must presume they designed that the conviction should 
be in the manner known to the law, and in that way made 
it the subject of revision. 

We are convinced that the record of this conviction is 
not in accordance with law and therefore the proceedings 
are reversed. 


United States Circuit Court for Louisiana. Tyler v. 
Devel. (1 Code Reporter, 30.) 


INJUNCTION—PATENT RIGHT—INVENTION. 


Motion for an injunction, to prevent the infringement 
of an alleged patent right. Held, That a machine is pat- 
entable, only when it is substantially new. An invention 
in mechanics consists, not in discovery of new principles, 
but in new combinations of old principles. Where an in- 
ventor claims to have invented more than he has actually 
invented, the patent is void. 
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EDWARD C. DARLINGTON v. MARY DICKSON, P. M. OF 
LANCASTER. 


June Term, 1848, No. 694 Amicable Action on the case, 


submitted to the District Court, on a case stated. 


1. Under the act of Congress of 3d March, 1845, the list of letters un- 
called for at the post office must be inserted in the newspaper “ having 
the largest circulation,” and an insertion in a paper having the largest cir- 
culation only in the city or town where it is printed, is not a compliance with 
the law. 


By the case stated, it appears that the Intelligencer has 
the greatest circulation in the city of Lancaster; but that 
the Examiner and Herald has a greater circulation in and 
out of the city than the Intelligencer, in other words, 
that it has the largest circulationin general. It also appears 
that the greater number of letters remaining in the post 
office in Lancaster, are for persons residing out of the 
city. 

The plaintiff claims the privilege of advertising the 
letters uncalled for in the Lan. P. O. in his paper (The 
Examiner and Herald) as “having the largest circulation,” 
whereas the P. O. has given the advertisements to the In- 
telligencer, as “having the largest circulation” in the town; 
and the qnestion is, whether under the Act of Congress, 
“To reduce the rates of postage, to limit the use and cor- 
rect the abuse of the franking privilege, and for the pre- 
vention of frauds on the revenues of the post office de- 
partment,” passed March, 3, 1845, the Intelligencer or 
the Examiner & Herald, is, by its circulation, entitled to 
the advertisement of the uncalled for letters. 


a a a. aay -_—— 
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By the second clause of the 18th section, it is enacted, 
as follows, viz: ‘And all advertisements made under the 
order of the Post Master General, in a newspaper or 
newspapers, of letters uncalled for in any post office shall 
be inserted in the papers or paper of the town or place 
where the office advertising may be situated, having the 
largest circulation, provided the editor or editors of 
such paper or papers shall agree to insert the same fora 
price not greater than that now fixed by law ; and in case 
of question or dispute as to the amount of circulation of 
any papers, the editors of which may desire this adver- 
tising, it shall be the duty of the postmaster to receive 
evidence and decide upon the fact.” 

The newspaper of the place, where the P. O. is sit- 
uated “having the largest circulation,” has ordinarily the 
greatest circulation in that place ; which was a good 
reason for the enactment designating the paper having the 
largest circulation, in general terms, as the one in which the 
advertisement of letters uncalled for, should be inserted. 

There is no ground to warrant a restriction of these 
general terms. To construe them,—having the largest cir- 
culation in the town or place, is to change their meaning: 
it would make the provision different from what Congress 
made it, who, had they intended thus ta restrain it, would 
have used another form or collocation of words; as, for 
instance, ‘ shall be inserted in the paper or papers of the 
town or place where the office, &c. having the largest 
circulation therein,’ or, ‘shall be inserted in the paper or 
papers having the largest circulation in the town or place 
where the office,’ &c. 

The manifest difference of sense in these forms of 
expression, makes it evident thatcongress could not have 
intended to designate the paper having the greatest cir- 
culation in the, town or place merely where the office is 
situated—otherwise they would have used the language 
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just mentioned, or some other similar form of words, to 
express such intention. 

Where there is no ambiguity, the ordinary grammatical 
sense of the words conveys the only true meaning. Here, 
there is no ambiguity: the paper having the largest cir- 
culation, is the paper which distributes the greatest num- 
ber of copies abroad, without reference to locality. The 
term, ‘largest circulation,” will bear noother, and least of 
all, a restrictive construction. 

The greater number of the letters remaining in the 
post office at Lancaster, being according to the case stated, 
for persons residing out of the city, there is nothing in the 
facts of the case, to justify a departure from the unequiv- 
ocal sense of the terms, “ having the largest circulation,” 
which express the condition best adapted to attain the 
object of notice to those, to whom the letters uncalled for 
are addressed. 

Post offices are established not only in large towns 
but in the smallest villages and other places,—for the ac- 
commodation of rural districts, as well as the dense com- 
munities of populous cities. Suppose two papers in a 
village; one having half adozen subscribers in the village 
but many hundreds out of it; the other, a dozen in the vil- 
lage and not half a dozen out of it: if the one having the 
greatest circulation in the village, were selected to adver- 
tise, the persons to whom the uncalled for letters belonged 
would, for the most part, receive no notice ; whereas by 
advertising in the other, the most extensive notice would 
be given to them: and that is evidently the design of the 
law. 

Where a post office is situated ina small town, and 
the usual or ordinary delivery extends beyond its pre- 
cincts, it will commonly happen, (as in this case,) that the 
greater part of the letters remaining in the office, will be 
such as are addressed to persons of the vicinity, and not 
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of the town. Hence, the paper of the “‘ largest circulation," 
not the paper having the greatest circulation in the town, 
is best adapted to furnish the owners of the uncalled for 
letters with the information intended by the Act of Con- 
gress. 

For these reasons. I am of opinion that upon the case 
stated, the editor of the Examiner & Herald is entitled 
to have the advertisements of the letters uncalled for in 
the post office of Lancaster, inserted in his paper, and 
that if he has complied with the proviso in the clause above 
quoted, in relation to the prices, he is entitled to recover. 

A. L. HAYES. 


Supreme Court of Pennsylvania. 


ABSTRACTS OF DECISIONS OF THE SUPREME 
COURT, FOR THE WESTERN DISTRICT. 
SEPTEMBER TERM, 1848. 


Reported for the American Law Journal by 
James S. Crart, Esq. 


FIFTH JUDICIAL DISTRICT,—ALLEGHANY COUNTY. 


Haffey’s adm’r. vs. Logan.—It is not necessary to set 
out a special contract in the statement of a claim under a 
Mechanic’s Lien since the Act of 16th April, 1845, Bolton 
v. Johns, 5 Barr, 145. ‘* This decision is too fresh in the 
odour of judicial sanctity to admit of doubt or question.” 
Actual payment of the purchase money is necessary to 
establish the charaeter of an innocent purchaser as ruled 
in the case cited. Per Coulter, J. Sept. 18. 
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Wilson for use v. Young.—An attorney at law has au- 
thority to submit the decision of a case to an umpire as 
well as to arbitrators. Per Coulter, J. Sept. 12. 


Cunningham v. Paul. An appeal from a Justice of the 
peace lies within twenty days from final proceeding by the 
Justice. Per Bell, J. Sept. 11. 


Mevey v. Mathews.—One defendant may be admitted to 
prove that he was principal, and the other defendants 
sureties in a joint obligation if called by the plaintiff, with 
his own assent. Per Rogers, J. Sept. 14. 


In Re Beeler’s Road.—If the surveys returned differ 
from the lines or marks of the road on the ground, the 
road is to be opened by the latter, or by the information 
of those who were present when the lines were run.— 
The Quarter Sessions have no power to interfere with 
the proceedings after their affirmance in the Supreme 
Court. PerCuriam. Sept. 11. 


Baldwin twp. v. Kline. —Although a slave may be defec- 
tively registered, his settlement follows that of his master 
de facto. 

Semble, That after receiving the services of a slave 
until a settlement be gained as above by him, a master is 
estopped from denying his liability to the township in 
which such slave becomes chargeable according to such 
settlement. 8S. P. as Ferguson twp. v. Buffalo twp. 6 8. 
& R. 104. The value of the services of an unrecorded 
slave cannot be recovered on quantum meruit against the 
master, ignorant of such defect in the registry. 5 W. & 
8. 357.8. P. Per Rogers, J. Sept. 15. 


In the petition of T. B. Young.—A certiorari to the 
common Pleas will not be quashed for want of a special 
allocatur, where such allowance is a matter of right. The 
Supreme Court will allow it. nune pro tune. 


— 
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Under the Act of 13th Apmnl 1791, such certiorari 
must be sued out within seven years, by analogy to the 
time allowed for a writ of error or appeal, in order to re- 
move a decree to execute the contract of an intestate for 
the conveyance of real estate. 


Church & Carothers v. Griffith & Dixon.—Fixtures 
erected by the tenant on ground leased for a term of years 
are to be treated as chattels, not only in regard to the 
lessor but all other persons. They are therefore not the 
subject of a mechanic’s lien. 

On sundry executions, some against one of the members 
of a firm, and others against the firm generally, the sheriff 
returned only a sale of the personal property of the firm. 
The proceeds of such sale were distributed to the partner- 
ship creditors, although the executions against the indi- 
vidual member of the firm were received by the Sheriff 
before those against all the partners. Decided on the 
ground that the amount of the sales being insufficient to 
pay the partnership debts, such result proved that a sale 
of the interest of the individual member would have been 
unproductive, therefore useless and unnecessary. Presi- 
dent Judge, HopeweL_t HEpsurRN. Opinion of the Dis- 
trict Court of Allegheny county, approved as ‘lucid and 
accurate.” Sept 18. 


Alexander’s adm’rs. v. Lecky. A former Sheriff may 
plead the statute of limitations against a claim for the 
surplus arising from a sheriff’s sale (after satisfying an 
execution against a defendant) in an action brought by 
such execution defendant after a lapse of six years. Per 
Burnside, J. Sept. 11. 


Beale v. Buchanan.—Where there are two pleas, one of 
fact, as payment, &c. and another in law, as nul tiel record, 
the court may try either first at their discretion, but it 
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must appear that they did try both. An entry of judg- 
ment on the verdict is not evidence of trial of the plea of nul 
tiel record, but such judgment will be applied only to the 
verdict. [Vide Baxter vs. Graham 5 Watts, 418; Share vs. 
Hunt et al. 9 S. & R. 404; Shirtz vs. Shirtz, 5 Watts, 
255, which were entries of judgment generally.] Per 
Rogers, J. Sept. 11. 


Brackenridge v. Arthurs.—It is discretionary in the 
court trying a cause in order to prevent injustice, to admit 
as rebutting evidence, that which strictly should have 
been introduced in chief. 

Declarations of a person claiming under a deed that it 
was signed by the apparent grantor, are not evidence to 
prove its authenticity. Per Rogers, J. Sept. 11. 


Wagner v. Wagner.—When a defendant pays a debt 
after suit is brought, he is still liable for the costs which 
had accrued at the time of such payment. Per Coulter, J. 
Sept. 18. 


Morehead v. Payne.—A judgment signed before the ex- 
piration of the tenth day under a rule requiring an affidavit 
within ten days after the return day, is premature and 
irregular. Per Curiam. Sept. 11. 


Clark v. Quigley An action of trespass vi et armis, 
for debauching the plaintiff’s wife, dies with the person. 
Per Burnside, J. Sept. 11. 


Lapsley v. Lapsley.—A devise by testator of the plan- 
tation on which he resided to his four sons, to be equally 
divided between them according to quantity and quality, 
each of said sons so receiving land to pay $75 towards a 
fund to be divided among the sisters ‘‘ and if any one of 
my sons should die before they have issue, their part or portion 
shall be equally divided between the surviving brothers” con- 
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stitutes an estate tail general in the premises with re- 
mainder in fee to the survivors, and upon the decease of 
one without issue, the devise in remainder takes effect. 

If real estate be given to several, with a limitation over, 
if any die under twenty one, to the survivors, the shares 
of such as die under that age will vest in the persons 
then surviving and also in the representatives of those 
who have previously died having attained that age and 
leaving issue. 

A judgment de terris against the shares in the hands of 
the survivors allotted to them in severalty afterwards, but 
origmally devised to all, when rendered in an action 
brought to recover the legacies bequeathed to the testa- 
tor’s daughters, is not evidence in an ejectment brought by 
such survivors to recover the land. Per Bell, J. Sept. 18. 


Biggert v. Dinsmoor, et al.—In an action of ejectment 
brought to enforce the payment of the balance due ona mort- 
gage the defendants will not be allowed to shew that the 
plaintiff was a trustee for a life estate, which had expired, 
inasmuch as the mortgage deed clearly vested the legal 
estate in the trustee plaintiff. Per Coulter, J. Sept. 23. 


Grimes v. Percival.—Service by the plaintiff himself of 
a notice to a justice of the peace preparatory to bringing 
a suit for the penalty of $50 for marrying aminor contrary 
to the Act of Assembly, will not dispense with the 
necessity of his signature or that of his attorney to such 
notice. PerCuriam. Sept. 18. 


Hill v. Overseers Jefferson twp.—A court of equity has 
power to grant a new trial only after a verdict onan issue 
sent to a court of law to take the opinion of a jury ona 
matter of fact, but never in an original action of which 
the court of law has exclusive jurisdiction. Per Curiam. 
Sept. 18. 
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McClurg v. Barker —The averment of an acknowledg- 
ment that plaintiff had transferred to defendant one half 
of a tract of land which when sold by defendant he would 
account for its proceeds—and that a sale was made far a 
certain sum, is not a statement of sufficient cause of action 
in assumpsit. Per Curiam. Sept. 18. 


Porterfield v. Winebeddle—An offer by the defendant in 
an action brought against him for maliciously making 
complaint for surety of the peace, that plaintiff’s general 
character, after the complaint, was bad, is incompetent 
evidence. 

The rule as to presuming malice from the want of prob- 
able cause stated by Justice Parke in Mitchell v. Jackson, 
5 Barnw. & Adolph. 514, extracted and adopted. 

Words which might prove probable cause, if used 
without provocation, will not have that effect, if provoked 
in a scolding match. 

The sentence of the court of Quarter Sessions, dis- 
charging the plaintiff in the case of surety of the peace 
and that the prosecutor should pay the costs, is evidence 
in this suit, and semble sufficient to throw the burthen of 
proof of probable cause on the defendant. 

Mere belief of the prosecutor is no evidence of probable 
cause. There must be facts authorizing a reasonable man 
to entertain such belief and that he was actuated by an 
honest and fair intent to bring a suspected culprit to jus- 
tice. Per Coulter, J. Sept. 23. 


Maxwell v. Beltzhoover.—Where the plea of the garni- 
shee in foreign attachment admits the claim on which his 
liability is alleged, but offers new and distinct matter to 
avoid it, the plaintiff should demur, or traverse the facts, 
and may be compelled by rule to reply, but until he does, 
it is error to non suit him for not proceeding to trial.— 
Per Coulter, J. Sept. 12. 
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Peppard et uc. v. Deal.—Devise, “ as to such worldly 
estate, wherewith it hath pleased God to bless me, Igive 
and dispose of the same as follows, viz: (after giving 
some separate estate to S.) ‘I devise the remainder of my 
estate real and personal to all my surviving children, sub- 
ject to the payment of my debts and reserving one third 
of the profits to my wife during her life,” passes an estate 
in fee to such surviving children. 

Partition will not enlarge or vary the estate of any of 
the parceners. Quere of owelty allowed or received 7— 
Per Coulter, J. 


Woods v. Halsey.—Docket entries and the Sheriff's 
docket are evidence where the writs of execution are 
lost. Per Burnside, J. Sept. 23. 


Dennyson et al. v. Leech & Co.—Judgment by default 
taken under the Act of 13th of June, 1836, set aside, be- 
cause the narr. was not filed until after the return day of 
the writ (8 W. 43) under the 66th rule of the District 
Court, because the amount stated in the narr. varies from 
that in the affidavit. In such case the judgment might be 
sustained on aremittitur of the excess, but here the sum 
declared for is the test and therefore not acceptable to 
the plaintiff. 


An amendment enlarging the amount of damages 
claimed will not have a retrospective effect. 

Where a judgment is opened without restriction, it re- 
mains as a security for what may be finally found due, but 
the burthen of proof on the pleadings rests on the plaintiff. 
Per Rogers, J. Sept. 19. 

Anstrutz v. Fitzsimmons.—The assent of the partners of 
a petitioner for bankruptcy to a set off being made after 
petition sustained on Miller v. Black, 1 Barr, 420. Per 
Bell, J. Sept. 18. 
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McKelvy v. Wilson.—An assignment of error ‘‘that sev- 
eral counts are defective” without specifying the defects, 
will not be regarded in a court of error. (2 Binn. 509, re- 
peated.) Per Burnside, J. Sept. 23d. 


Miltenberger v. Beacom’s heirs—The estate of a ground 
landlord under a perpetual lease, is such an insurable in - 
terest as will authorize him to insure the buildings erected 
on the ground in his own name, for his own benefit. 

One may insure the property of anuther without pre- 
vious authority, and it will enure to the party intended to 
be protected upon the subsequent adoption of it by him, 
even after a loss has occurred. 

To enable the beneficiary to sue upon the poliey directly 
he must be expressly named in it or the interest of all 
concerned must be covered generally or specially, but if 
the agent receives the fund he is liable in an action for 
money had and received, if plaintiff can shew his adoption 
of the acts of agency and his ratification of it before or 
after the loss. 

The question of agency and for whom the insurance 
was intended is one of fact for the jury, and the right of 
the insurers to repair, &c. if reserved in the policy, is a 
circumstance authorizing some presumption thut the les- 
sees had an interest in the policy. Per Bell, J. Oct. 16. 


Weaver v. Wood.—Notwithstanding the recital in an 
unsealed writing of the receipt of one dollar, and the 
release of rent afterwards to accrue, as the consideration 
of the surrender of possession of leased premises, such 
surrender may be given in evidence as the consideration 
of another bargain by the landlord to renew the lease. 

An action lies on a promise to make a lease, and a jury 
may fix the rent and term from evidence. Per Gibson, J. 
Oct. 16. 
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Moore v. Small.—An agreement of one claiming land by 
occupation to give it up, on a promise of the owner to 
pay money, accompanied by evidence of the owner’s 
leasing to another, assessment to the owner and payment 
of taxes, will prove a relinquishment of such oceupier’s 
right although the payment of the money be not shewn and 
it will be presumed after six years. 


Potts v. Gilbert, 3 Wash. C.C. R. 475, as assailed in Over- 
field v. Christie, 7 S. & R. 177, denied. 


Evidence of an acknowledgment by occupant that he 
had released will not be construed to mean a sealed release 
of such a right, as a surrender would have been operative 


by parol. Per Burnside, J. Oct. 12. 


Estate of W. J. Wells—The Orphans’ Court of Penn- 
sylvania have the power to compel Guardians to settle the 
accounts of their wards, after the dissolution of their rela- 
tion by the attainment of majority by the wards. (17 8S. & 
R. 314; 1 Pa. 282; 2 W. 494; 7 W. & S. 49; 7 Barr, 
464) and the 10 § of the Act of 1832 requiring triennial 
settlements during the ward’s minority and final settlement 
afterwards does not impair that power. The court may 
require guardians to file their answer to the citation im- 
mediately in the office of the Clerk of the court or with 
the Register who will certify it in due course, but it is 
error to dismiss such a citation from the Orphans’ Court 
with direction to apply to the Register. Per Bell, J. 
Sept. 11. 


Norton v. Com’th.—An indictment will lie against two 
or more persons for a conspiracy to pass a three dollar 
counterfeit note of a chartered bank of the state of Ohio, 
although such notes are prohibited by statute in Pennsyl- 
vania. Whether the passage of such a counterfeit note 
by an individual isacrime? Per Coulter, J. Oct. 20. 
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Lee v. Lee.—An order of the Court below, requiring 
the defendant to commence his case by exhibiting a writ- 
ten contract respecting the transfer of land, before parol 
evidence was given of such a writing or its existence pre- 
mised by his counsel, is error. 

So is the exclusion by the court of any parol evidence 
of the contents of what the defendant alleged to bea 
written contract for the sale of the premises in question, 
because in the opinion of the court the previous existence 
and execution of the contract was not proved and the 
paper in the language of the Court was unfinished, and 
merely heads of a will drawn up, for execution. The 
question in such cases is, whether prima facie the party 
has proved that the paper was executed and did exist and 
has been lost and due search made for it. 

A refusal to direct the plaintiff’s counsel to demur to 
evidence and the denial of the request of the defendant’s 
counsel that unless a demurrer is filed he shall be permit- 
ted to address the jury on the facts of the case, is error. 

It is the duty of the jury under their oath to render a 
verdict on the whole evidence submitted, subject to the 
charge of the court, and although sporadic cases may occur 
of juries disregarding the law as laid down to them, the 
remedy is by new trial, and such cases will not justify a 
departure from the well defined practice. 

The party who desires to test the insufficiency of evi- 
dence may demur to it, or require the opposite party to 
reduce his evidence to writing and move the court to reject 
it, or when it is offered by the plaintiff move for a non suit. 

What is sufficient evidence of a parol sale and change 
of possession to rescue it from the dominion of the statute 
of frauds fully considered. Per. Coulter, J. Oct. 


Hardin et al. v. Hays.—Under a will the devisee is 
entitled to an estate in fee, although ne words of inheri- 
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tance, by reason of the charge out of that part of the real 
estate devised to him which subjects it to the payment of 
a legacy of $50, $25 in one year and $25 in the next year. 

Proof of the declarations of a deceased subscribing wit- 
ness to a willthat the testator was not in his right mind 
when the will was drawn and executed, that he regretted 
having drawn it, or any thing to do with it, and that it 
ought to be burnt or destroyed, erroneously rejected, and 
if one of the witnesses to a will give evidence impeaching 
the testator’s sanity, the party introducing him may prove 
that he swore differently at a former trial, and give in 
evidence the notes of his testimony at such former trial. 

After such contradictory evidence, the whole should be 
submitted by the court to the jury, with a strong expres- 
sion that it was entitled to but little weight, but it was 
error for the court to repudiate it entirely and to admit 
evidence of handwriting of the witness asif he were dead, 
or out of the jurisdiction of the court. The whole evi- 
dence of the witness must be taken together and a party 
cannot avail himself of one portion of it and discard the 
remainder. 

Where general imbecility of mind of a testator is proved, 
it is not sufficient to establish a will that lucid intervals 
were proved both before and after the making of it, in 
the absence of any proof of his condition on the day it 
was executed. There is no presumption that a lucid in- 
terval once proved, shall continue. 

The competency of the testator to make a will must be 
decided by the jury at the point of time when it was ex- 
ecuted. 


6th Judicial District—Erie, Crawford, Venango and 
Warren counties. 


Dowler & Wife Exrs. Griffith v. Lang.—The statute 
of limitations as to simple contracts will not bar an action 
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of ejectment brought within twenty years by one who 
purchased land jointly with another and paid more than 
his share of the purchase money and brought this action 
torecover back such surplus. Per Coulter, J. Oct. 


Sharks v. Commonwealth.—It is not error to sentence a 
defendant on an indictment found ‘a bill’, omitting the word 
“true.” Per Coulter, J. Sept. 


Kay & Co. v. Allen —A guaranty or request to credit 
given previous to the credit being afforded, will not dis- 
pense with the notice to the guarantor of the acceptance 
of his guarantee, which notice is necessary to bind him. 
Per Bell, J. Oct. 7. 


Presbyterian Congregation of Fairview v. Sturgeon, et al. 

Where two congregations of the same name claimed 
property devised, parol evidence is not admissable to 
prove which of them testator meant should enjoy it, if 
there was but one of the name when it was written. 

The main point of this case is that decided in C omth. 
v. Green, 4 Whart. 531. Per Coulter, J. Oct. 


Hart v. Rogers’ admr.—One of two joint mortgagors 
who pays all the mortgage money has a right to keep 
such mortgage alive, and have it sued out for his use, 
after its assignment to him, notwithstanding he appears 
as the beneficial plaintiff and nominal defendant on the 
record. Per Coulter, J. 


Osburn v. Holmes.— President Gaylord Church’s opinion 
affirmed by Burnside, J—A manufacturer of hats and caps 
who sells articles of domestic manufacture to an amount 
less than $1000, not being manufactured by him nor at 
his shop, is liable to pay a license fee under the laws of 
Pennsylvania. 


Reed v. Reed.—Defendant denying a tenancy is entitled 
to no advantage of a lien on land if he had one. He can 
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not after such denial shift his ground and assume that he 
has an equity to retain possession under an improving 
lease, until paid for improvements. There is no lien for 
improvements at common law and it required a statute to 
create one for the protection of mechanics and material 
men. If such lessee has any remedy it must be on his 
contract. Per Gibson, C. J. October 2d. 


Briggs, et al. v. Thompson—The general property of 
personal chattels draws toit the possession and ofcourse a 
right to maintain trespass for their injury, &c. 

Before a division of the crop between a landlord and 
tenant on the shares one cannot maintain trespass against 
the other for taking it, unless he destroy it. 

What acts by landlord constitute eviction of tenant ?— 
An entry only suspends rent, but does not extinguish the 
right to recover what had previously fallen due. Per 
Coulter, J. October, 9. 


Champlin v. Williams.—If several persons as tenants 
in common buy land and one of them is obliged to pay a 
mortgage on it for which the others were equally bound 
and obliged to contribute, he may protect himself by 
taking an assignment of it, whether his interest be legal 
or merely that of a cestui que trust. Per Coulter, J. 


Oct. 9. 


Tenth Judicial District.—Westmoreland, Cambria, Arm- 
strong, Indiana, Jefferson and Elk counties. 
Williamson’s admr. v. Sullivan.—Affirmed on the ground 
that no writ of error lies toa judgment on an award of 
arbitrators under the compulsory act, although the narr. 
set forth no legal cause of action. Per Burnside, C. 
J. Oct. 18. 


Jones v. Alison.—A common case of Guarantee, and the 
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landlord is therefore bound to look for his rent to the 
lessee and the premises in the first instance before re- 
sorting toan action against the Guarantor. Per Gibson, J. 
Oct. 19. 


Welty v. Roofner.—In ejectment by the alienee to re- 
cover a child’s share of an intestate’s land, it was decided 
that in partition in the Orphans’ Court, if the names of 
the heirs are fully presented in the original petition and 
process, it is not necessary to serve the subsequent rules 
on the alienees of the heirs, whether the conveyance 
under which such alienees claim be recorded or not.— 
Lis pendens is as near to actual notice as the registry of a 
deed, and the decree of the Orphans’ Court will not be 
overhaled in a collateral action. The alienee must look 
to the fund in court arising from the sale ordered on the 
refusal of the heirs &c. to take at the valuation. Per 
Gibson, C. J. Oct. 19. 


Picking v. Alwine—Constructive notice by open and 
unequivocal possession is generally notice equivalent to 
registration. 

Possession of a tenant is sufficient to put one who con- 
templates a purchase of another title than the landlord’s 
on enquiry (notwithstanding Sugden on vendors, Lord 
Eldon in Atty. Genl. v. Backhouse, 17 Ves. 293.) To sus- 
tain him, the learned Justice adduces, 2 Ves. Jr. 440; 13 
Ves. 121, 17 Ves. 443, 7 W. 167, 10 W. 67, 2 B. 466.— 
Per Bell, J. Oct. 23d. 


St. Clair’s heirs v. Shall—The declarations of a widow 
whose possession of land was relied upon as sufficient 
when tacked to that of her husband to eke out a title un- 
der the statute of limitations, when disclaiming her hus- 
band’s title or her own, are evidence against such title by 
adverse possession. Per Burnside, J. Oct. 24. 
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Hazelbaker v. Reeves.—By this decision, Case v. Cush- 
man, 1 Barr, 246, is expressly overruled as regards the 
invalidity of a promise made within the six years to save 
the bar of the statute of limitations and with it falls the 
dictumin Morgan v. Walton, 4 Barr, 321, distinctly founded 
on it. The doctrine on this subject left on the footing of 
Forney v. Benedict, 5th Barr, 225. Per Coulter, J.— 
Oct. 23. 


Moorhead v. Johnston’s admr.—A judgment obtained 
before the purchase of a freehold estate and not revived 
during the life time of decedent must be revived within 
five years after his death to continue the lien against the 
widow and heirs. Per Rogers, J. Oct. 16. 

Opinion of Prest. Judge, John C. Knox, affirmed. 


Hugus v. Cannon.—A surety for a guardian held liable 
twenty years after the date of the bond given when the 
minors were eight and five years old. 

Such a surety is liable without proceedings against the 
principal where the latter is dead or has removed from the 
state. Per Rogers, J. Oct. 28. 


Jamieson v. Pomeroy, et al.—In a suit brought by the 
payee of a note, if the objection that the plaintiff is not 
the payee (the name by which suit is brought being 
** James” and that mentioned in the note being ‘ Major’) 
is not taken at its presentation for payment, the jury may 
presume that both names apply to the same individual. 

Where judgment was taken by default against several 
defendants jointly some of whom were not served and did 
not appear, under the authority of the act of 16 June 
1836 (Dunlop, 741) enabling the Supreme Court to 
“* modify ” as well as reverse or affirm judgments brought 
before them, this court will reverse the judgment only 
against those who were not served &c. and aflirm as to 
the others. 
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The decisions in Boaz v. Hiester, 6 S. & R. 18, Brat- 
ton v. Mitchell, 5 Watts, 71, and Latshaw v. Steinman, 
11 8S. & R.357are thus rendered “obsolete.” Per Rogers, 
J. Oct. 20. 


Altemus v. Long, et al.—An actual settler cannot extend 
his possession against a warrant holder, beyond his en- 
closures, by an unofficial survey so that subsequent en- 
closure and cultivation within its lines can be referred 
back to it and receive protection from the date of such 
survey. Per Coulter, J. Oct. 23. 


Thompson v. Thompson’s Ex’rs.—A codicil to a will 
proved by one witness rejected in an action of debt for a 
legacy bequeathed therein, there being no formal decree of 
the Register nor letters of administration ever issued.— 
Per Coulter, J. Oct. 23. 


Wentling v. Wentling’s admr.—The opinion of Judge 
White adopted on the following points. A testator own- 
ing real and personal estate by his will empowered his 
executors to sell the former, and devised as follows, viz: 
I give and bequeath to my wife Barbara all my personal 
estaie of what nature the same may be for her natural life or 
widowhood. and I devise and bequeath to my children ( Hen- 
ry, Dewalt, §c.) all an equal share of my estate after paying 
all my just debis’’ construed to be a limitation over to the 
children of the testator after the widow’s decease of the 
personal estate not used by her. 

Whether giving up the old bonds and taking new ones 
by the widow in her own name (she being also executor) 
was a conversion of them to her own use, rightly left to 
the jury as a question of fact. Per Rogers, J. Oct. 19. 


Jack's adm’rs. v. McKee.—This was an action of assump- 
sit for work, labor, &c. and in which the plaintiff declared 
on au express contract that defendant’s testator had prom- 
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ised to give plaintiff a certain farm worth three thousand 


dollars if she would serve as his housekeeper until he 
died. 


Evidence that he had written a note of $1000 and gave 
it to her and told her to put it away to be paid at his death, 
was admitted without proof of its loss to shew the relative 
situation of the parties and testator’s estimate of plff’s. ser- 
vices. 

In such a suit the measure of the damages is the value 
of the land promised to the plaintiff and not what the jury 
might believe to be a compensation for her services as 
between master and servant, and the assertion of this 
rule is not an indirect repeal of the statute of frauds, 
which prohibits parol transfers of land. [3 W. & S. 563, 7 
Cowen, 92, 2 Hill, 485, 7 W. 530, cited and reviewed. |— 
Per Rogers, J. Oct. 23. 


Miller v. McCaffrey, et al— Where there is a provision 
in a contract for building that there shall be no compensa- 
tion for extra work and that the expense of any altera- 
tions shall be agreed on when suggested, no claim for 
extra compensation can be maintained without clear and 
satisfactory evidence of a new, distinct and independent 
contract. The fact of the owner’s standing by and seeing 
the alterations in the plan without objection and accepting 
the work, will not render him liable. 

A workman employed to do a particular job, who adds 
extra work without consulting hisemployer, cannot charge 
for it. 1 McCord 22, 3 Carr. & Payne, 453, cited and ap- 
proved. Per Rogers, J. Oct. 16. 

[N. B. The above decision is well calculated to prevent the gross im- 


positions practised by charges for extra work which sometimes exceed the 
amount of the original contract. ] 


[The foregoing note is by our intelligent reporter, Mr. Craft, but the editors 
of the American Law Journal add their most cordial approval of the decisien 
and of the reporter’s note. ] 
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Williams & Co. v. Gilmore & Hunt.—An appropriation 
of money by the Sheriff, before the return day, to execu- 
tions in his hands according to his notions of right or 
priority is premature and at his own risk, andif erroneous 
will be set aside, although he had no notice of the ground 
on which his appropriation was afterwards contested.— 
He is bound to await the return day, to give all parties an 
opportunity to be heard. Such appropriation will also be 
set aside on the ground that the money was not paid into 
court. Per Bell, J. Oct. 16. 


Henderson vs. Irvine.-—This writ of error was taken by 
the party in whose favor a former judgment in the same 
case had been affirmed, and was quashed on the ground 
that when the case was formerly before the court he 
should also have taken his writ of error, or when errors 
were complained of by the opposite party, confessed 
them. By resisting the affirmance under the former writ 
and denying errors then he is estopped from alleging 
errors afterwards, or taking a writ of error on the same 
judgment. Per Rogers, J. Oct. 24. 


Henderson v. Irvine—Whether money advanced for the 
redemption of property of which a conveyance was taken 
to the advancer, was a loan or sale, is a question for the 
jury. If it were a mortgage or the feofee a trustee hol- 
ding the legal estate merely as a security for the repay- 
ment of the money, no device by which the statutes against 
usury are attempted to be evaded can be successful. Per 
Rogers, J. Oct. 


Irvine v. Henderson.—The relation of client and counsel 
in collecting a judgment does not extend to a collateral 
arrangement made by the plaintiff with defendant to redeem 
his property afterit was sold, on the payment among 
others of the plaintiff’s judgment, for which arrangement 
defendant, not plaintiff, compensated said counsel. Per 
Rogers, J. Oct. 25. 
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Townsend v. Wilson.—A copy of county treasurer’s deed 
of land sold for taxes recorded in the office of treasurer, is 
not evidence. 

A sale of land for taxes is good although the legal title 
of it remains in the county as security for purchase money 
due on articles of agreement for its sale. Per Burnside, 


J. Oct. 24. 


Arthurs v. Ridgway twp.—The custom to apportion the 
roads between supervisors is universal and the signature 
of a due bill by one for work done within his particular 
precinct will bind the township. The principle of 8 W. 
125 is that deliberative acts require the assent of all but 
ministerial acts may be performed by one. Per Curiam, 
Oct. 23. 


Evans v. Hastings.—A notice to a tenant for years to 
quit, written three months, served after the expiration of 
the term, is not a renewal of the lease for another year.— 
Per Coulter, Oct. 23. 


Heath v. Biddle, et al.—An interruption in the personal 
occupancy of land by a settler from a change in his eir- 
cumstances, (if he use due diligence to resume the actual 
residence,) wiil not be regarded as an abandonment. 

A right by improvement or settlement vests by death in 
an infant heir. Per Coulter, J. Oct. 23. 


WAth Judicial District, Washington, Fayette and Greene 
counties. 


Estate of Dower.—This was an appeal by the legatees 
to whom were made pecuniary bequests under the will set 
forth in the case of Downer v. Downer, 2 Watts, 63, who 
applied to the Orphans’ Court of Fayette county under 
the 59th and subsequent sections of the Act of 24th Feb- 
ruary, 1834, Dunlop’; Dig. 521, to compel Levi Downer, to 
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pay them the legacies charged on the land devised to said 
Levi Downer, said court having dismissed their petition. 
The Supreme Court awarded a procedendo to the orphans’ 
court. 

It is not necessary that Executors should be made par- 
ties to such a petition unless there are creditors ; if there 
be the Orphans Court have the power of a Court of Chan- 
cery to add parties. Per Rogers, J. Oct. 28. 


17th Judicial District. Beaver, Butler, and Mercer counties. 


Laughlin v. Bunting —After the lapse of seventeen 
years from the acknowledgment of a sheriff’s deed, the 
court will presume that a certificate of the Justice that 
execution had beenissued before him and returned “ Nulla 
Bona” was produced to the prothonotary before he issued 
the fi. fa. on the transcript, although such certificate is 
neither on file nor noted on the docket or proved to have 
ever beenin existence. Per Burnside, J. Oct. 16. 


Minisinger v. Kerr.—Modern decisions in slander pre- 
clude covert attempts to prove guilt imputed to the plain- 
tiff without a plea of justification but permit defendant 
to shew that he had some reason though founded in mis- 
take to believe the charge well founded, therefore evidence 
that in making the charge defendant had mistaken the 
character of an act which was a mere trespass and inad- 
vertently called it a felony is admissible under the general 
issue in slander. Per Bell, J. Oct. 7. 


Decamp v. Smith.—Great irregularities in the return of 
a Sheriff’s Sale and loss of writs &c. may be cured by 
time. Per Gibson, J. Oct. 11. 


Stevenson v. Mathews.—The case reported 6th Barr, 495, 
brought up again after verdict and judgment therein, to 
which Oliver Stevenson the grantor and founder of the 
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trust was made a party defendant by his own act and such 
addition of a party, approved as agreeable to equitable 
remedy. Per Coulter, J. Oct. 6. 


New Publications. 


Rerorts or Cases argued and determined in the Supreme Court of 
Errors of the State of Connecticut ; Prepared and published in pursu- 
ance of a Statute Law of the State. By Thomas Day. Volumes 1, 
2,3 and 4. Second edition, with notes and references. New York: 
Published by Banks, Gould & Co., 144 Nassau street, and Gould, 
Banks & Gould, 104 State street, Albany. 1848. 


We are very glad to see these exceedingly valuable Reports reprinted. 
The whole series of Connecticut Reports have a unity of character, and 
degree of value, that many of the State Reports do not possess. They 
are all by one hand and are all most excellently and competently done. 
The State of Connecticut has the honor of having printed the first State, 
and indeed first regular law reports on this continent. Kirby’s Reports 
were published in 1789: Dallas’ Reports were published in 1790; these 
were the two first. 

It is seldom that a reporter holds his office as longas Mr. Day has filled 
his. He began to report in 1817, and now, (1848,) is still reporting. This 
we believe is a longer period than is covered by the reporting labors of 
any gentleman in our profession in this country. 

In his preface the venerable and amiable reporter tells us: ‘* Since the 
first edition of the first volume of these reports, a period of more than 
thirty years has elapsed, and through the mercy of a benignant Provi- 
dence, supported by the unvarying favor of the Court, and encouraged 
by the approbation of his professional brethren, he, who prepared that 
volume for publication, is still engaged in similar labors. During this pe- 
riod, what changes has he witnessed on the bench and at the bar? At its 
commencement, Reeve, pre-eminent as a jurist, and greatly beloved for 
his private virtues, was at the head of the court. His pupils in the law 
school, have since been his successors in the highest seat on the bench. 
Of his judicial associates, one only survives—the friend and class-mate 
of Chancellor Kent—exhibiting a rare specimen of the mens sana in cor- 
pore sano. Of the five judges who composed the court, on its re-organi- 
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zation under the constitution, not one remains. All the present members 
of the court are the reporter’s juniors in age, though far in advance of 
him in learning and talents. At the bar, the period referred to, has 
wrought changes not less striking. There too, one generation has passed 
away, and another taken its place. Though a grey-haired veteran, who 
was in practice at the commencement of these reports, now and then 
comes into court, yet he comes rather to see how the young men of these 
times acquit themselves in contests which once fired his own breast, than 
to take any part in them himself.” 


Reports or Cases determined in the Supreme Court of Judicature, of 
the State of New Jersey. By Robert D. Spencer, Reporter. Prince- 
ton: Printed by John T. Robinson. 1847. 


Recent reports from the State of New Jersey are strangers upon the 
shelves of the booksellers. We have seen none since 4 Harr: which 
was printed in 1843, and brings down the cases to September Term, 
1842, since which a period of five years has elapsed. Mr. Spencer 
cannot certainly be accused of indecent haste in the art of book-making. 
The reporter commenced his labors with the November Term, 1842, 
and concluded them with October Term, 1846, at which time the learn- 
ed and amiable Chief Justice Hornsiowenr retired from the Bench. 

We have read this volume of reports pretty carefully, and wish to sug- 
gest several matters which have occurred to us in the perusal. The me- 
chanical execution is unsatisfactory ; but what else can be expected under 
the New Jersey legislation, where from the petty motive of distributing 
patronage, the printing is distributed in various parts of the State, without 
the least regard to the wishes or convenience of the Reporter; three if 
not four different printers have been appointed during the progress of this 
volume through the press: a part of it was printed at Camden, and a 
part of it at Princeton, while the Reporter resides at Mount Holly.— 
Such inefficient means must result disastrously ; neither printer nor re- 
porter can do himself justice ; and we doubt not that the reporter has 
been often mortified by typographical blunders of a serious nature, which 
resulted from the peculiar badness of the system of State printing: blun- 
ders not in trifling things, but of a grave and disgraceful character, in the 
names of books, and cases, and judges. The reporter is not in the habit, 
we believe, of attending the courts for any purpose connected with his 
duty as reporter. The Judges are required by law to furnish him with 
their decisions in writing, in such cases as they may deem of sufficient 
importance. This system, common to most courts in this country, is un- 
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favorable to reporting of a high character. The Judges have seldom 
time or disposition to prepare a concise and yet complete statement of 
the case upon which the decision is based, and the reporter has little op- 
portunity, and generally less inclination to perform a duty which involves 
so much labor. Without fully understanding the case the syllabus can- 
not be satisfactory, and too apt (often the case in this volume) to be drawn 
from the dicta which are scattered through the opinion. 

The arguments of counsel, at least the points taken and the cases cited, 
are exceedingly desirable and add much to the value of a decision. They 
inform us how far the attention of the court was called to all the points 
involved in a case, and how far the court was aided by the learning on the 
subject before it. The Bar of New Jersey has counsel whose arguments 
in important cases would do credit to any State if properly reported.— 
At any rate a reporter by the aid of counsel or of the court, should in 
most important cases at least, present the points made on argument. 
Too often, however, all this is omitted, or when given it is a clumsy ex- 
hibition in print of the entire brief, ordinarily more objectionable than the 
entire omission. Some cases, which will be readily seen on inspection, 
are well reported as regards statement and the points taken, and will 
make the defect spoken of more obvious in others. 

We think it is a matter worthy of some notice, that the much abused, 
and much neglected science of special pleading, seems to flourish in New 
Jersey. There are many cases decided upon points of pleading present- 
ed in this volume, as well as in the volumes which contain the previous 
decisions of the same court. The clumsy substitute of a notice or speci- 
fication of defence under the general issue is permitted, but it tells well 
for the legal attainments of the profession that it seems but seldom to be 
resorted to—the defence, when proper so to do, is generally presented 
in the more scientific mode of a special plea. Special pleading will gen- 
erally make good lawyers, and there is but one objection to it—if this can 
be called an objection—it is a dangerous instrument in the hands of the 
stupid and the ignorant. 


We notice in very many cases the opinion of the court delivered by one 
Judge, who yet “uses the first personal pronoun J. This seems a small 
matter, but still it deserves notice and should be corrected. 

Some cases we especially notice and comment on—thus: 

Dorr v. Allain, p. 6.—First introduced on the authority of New York 
cases. The effect given in a devise to the word “survivors,” used in connec- 
tion with the words “dying without issue,” giving to the first devisee, 
not an estate tail, but a fee simple, determinable on his death without is- 
sue living. This very questionable doctrine, repudiated in England, seems 
now to be generally and firmly engrafted on the American law. An able 
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‘criticism on the New York cases will be found in American Law Maga- 
zine, 2 vol. p. 88, which well deserves a perusal. 

Dumner ads. Dorr, p. 106, (an awkward mode of entitling a case 
which a careful reporter should avoid,) contains a well written and valu- 
able opinion upon the doctrine of dedication of land to the public, in the 
case in question a public square. The arguments of the able counsel in 
this case are printed at length, evidently from their briefs, which, how- 
ever, might possibly have been somewhat condensed without impairing 
their force or obscuring the learning which they contain. 

Princeton Bank v. Gibson, p. 138, and subsequently affirmed in the 
Court of Errors, established a principle of some importance. It was 
held that an action on the case will not lie by a landlord against the plain- 
tiff in execution for procuring a sherifi to sell and remove goods of a ten- 
ant on which the landlord had a lien for rent. The Chief Justice who 
delivered the opinion of the court laid down this proposition, that for in- 
juries not amounting to a trespass, and for which the only remedy is a 
special action on the case, the action must be brought against the party 
actually committing the wrong. In such cases there can be no accesso- 
ries: no aiders and abettors against whom separate actions can be brought 
as in trespass. 

Crozer §* Moore v. Chambers, p. 257, is upon the effect of the indorse- 
ment of a third person not a party upon a promissory note, in which the 
doctrine of some of the late New York cases seems to be followed. It 
was held that per se it created no implied or commercial contract what- 
ever; though it might subject him in the hands of a bona fide holder to 
the liabilities of a second endorser. It seems to have been held that there 
was no authority to write a speeial guarantee over the signature, which 
would be to repeal the statute of frauds ; but whether the endorser upon 
proper proof might not be held as co-promissor, was left unsettled. 

Kip v. Berdan, p. 239, is a case in which, with all respect to the court, 
both upon authority and principle, the dissenting opinion of Justice Nevins 
seems to be the better law. 

Distmough v. Bidleman, p. 275, affirmed in the Court of Errors, settles 
a very important point under the New Jersey statute, limiting actions 
upon specialties, and which is not of very common occurrence, against a 
very learned and elaborate opinion of the Chief Justice. 

Stone v. The State, p. 404, sustains against the decision in O’Connell’s 
case, which it regards as partaking too strongly of political character and 
feelings to entitle it to much consideration in the courts of this country, 
the principle that one good count is sufficient to sustain an indictment, the 
other counts being defective, even on error. 

Dorr § Saxton v. Hunt, p. 487, is a carefully written judgment upon 
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the question of adverse possession, a case which was ably-argued by the 
first counsel then at the bar, (H. W. Green, now Chief Justice, with 
whom are Gov. Haines on the one side, and Gov. Vroom on the other,) 
but it will probably never receive the attention it merits from the exceed- 
ingly defective manner in which it is reported. Not only the points 
taken by counsel are not given, nor the authorities cited, but there is no 
statement of the case except the imperfect one which is contained in the 
opinion itself. The opinion, however, will well repay a careful exami- 


nation. 


Tue Jurispiction, Law anp Practice of the Courts of the United 
States in Admiralty and Maritime causes, including those of Quasi Ad- 
miralty Jurisdiction, arising under the act of February 26, 1845; with 
an Appendix containing the new rules of Admiralty practice prescribed 
by the Supreme Court of the United States, with numerous practical 
forms, &c. By Alfred Conkling, Judge of the United States, for the 
Northern District of New York. Vols. 1 and 2. Albany: W. C. 
Little & Co., law booksellers, 53 State Street. Boston: Charles C. 
Little and James Brown, 112 Washington Street, mpccexivimi. 


This is an excellent book; matter and manner, editorial and typo- 
graphical execution of the very best character. We have read it pretty 
carefully and most gratefully make our acknowledgment to the author for 
the real sound learning, good judgment, and careful elaboration which 
mark the volumes. Courts of admiralty are always pleasant places to 
practice, because of the high character of the Judges who preside over 
them, and of the pliable and common sense character of the law as ad- 
ministered in them. The admiralty practitioner will hail this book with 
satisfaction; heretofore the proctors have been instructed only by Mr. 
Chitty, in his General Practice, where the subject is confused and frag- 
mentary ; by Marriott’s Formulary, a good book of precedents prepared 
with neatness and perspicuity, by an Admiralty Judge, the immediate 
predecessor of Sir William Scott; by Clarke’s Praxis, a work of un- 
doubted credit, but not commonly in the hands of the profession; and by 
Browne’s Compendious Views of the Civ. & Adm. Law, a manual for 
students, often cited and always with respect, but somewhat too philo- 
sophical and brief for practical use. These, with Dunlap’s Admiralty 
Practice, an excellent book but out of print, constituted the admiralty 
proctor’s library of elementary and text books; none of them save the 
last is at all well adapted to the every day wants of the profession, and 
all the English ones more or less unsuited for our American Marine 
Courts. Hence the practice was an unknown thing to all save the few 
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whose daily walks were in the Instance Courts; the profession general- 
ly, even in the seaports, were but little versed in the mysteries of these 
tribunals. Judge Conkling’s book was therefore greatly needed. The 
only work in Ad. Pract., commonly found on shelves of the profession in 
this country, was the before mentioned work of Mr. Dunlap, certainly a 
learned, accurate and well digested book as far as it went, but it was nev- 
er completed by its lamented author, and was sent forth to the world 
unfinished and by the hands of another. It is now wholly out of print, 
and a vast number of statutes and decisions have accumulated since the 
date of its publication. 

Judge Conkling has divided his work into first Admiralty Jurisdiction 
second, Admiralty Practice: third, Admiralty Precedents ; an arrange- 
ment both natural and convenient. Under each head he has left little to 
be done; the law is fully and carefully stated; the cases are all cited and 
commented on; the principles are well digested and adequately set forth 
Neither learning nor diligence have been wanting by the learned author, 
All the acts of Congress are given, both the old and the new, and the ca- 
ses arising under, and expounding them. Special attention has been 
given to the act of Congress of February 26, 1845, extending the juris- 
diction of the District Courts to certain cases upon the lakes and naviga- 
ble waters connecting the same. The rules of practice in the United 
States Admiralty Courts are also given—indeed the admiralty proctor 
will here find each step marked out for him in the conducting of any 
cause of contract, civil and maritime. 

We cheerfully and heartily commend the learned Judge’s thorough and 
important labors to our brother proctors as furnishing needed aid on sub- 
jects and in causes where substantial help will be looked in vain else- 
where. 

We cannot close this notice without commending the typographical 
execution of the book; the printers deserve much credit; the large lead- 
ed type, and above all, the running marginal notes on each page, greatly 
facilitate reference and lighten the hurried practitioner’s labors; the pa- 
per is also of good quality, not blue or dingy or partly colored, but white 
and fair. We are fully satisfied that the profession will esteem these 
volumes a substantial addition to the permanent literature of the law, and 
will award to the learned author the just praise which solid forensic at- 


tainments ever command. 
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Tue Mora, Soctat AND PROFESSIONAL DUTIES OF ATTORNIES AND 
Soxicrrors. By Samuel Warren, Esq., F. R. S. of the Inner Tem- 
ple, Barrister-at-Law. William Blackwood & Sons, Edinburgh and 
London: William Benning & Co., London. 1848. 


We have read this little book through with the highest degree of satis- 
faction. It consists of four very interesting lectures delivered by the 
author before the Incorporated Law Society of the United Kingdom, in 
the Hall of the Society, in June last. It is full of most excellent matter 
for the guidance and instruction of the younger members of our profes- 
sion. Its tone is of a dignified, manly, independent, moral, high-minded 
character. It is evidently written currente calamo, from its occasional 
carelessness and colloquial character of expression ; it contains many an- 
ecdotes, and some pleasant professional gossip about distinguished mem- 
bers of the bar. We commend its pages to the attentive consideration of 
the junior members of our profession, as containing words of wisdom 
and lessons of manly value for the sharp conflicts in which advancing 
years will of necessity engage them. 


COMMENTARIES ON STATUTE AND ConstTituTIONAL Law, and Statu- 
tory and Constitutional construction. containing an examination of ad- 
judged cases on constitutional law, under the Constitution of the United 
States, and the Constitution of the respective States, concerning Le- 
gislative power, and also the consideration of the rules of lawon the 
construction of Statutes and Constitutional Provisions. By E. Fitch 
Smith, Counsellor-at-Law. Albany: Published by Gould, Banks & 
Gould, Law Booksellers, 104 State Street; and by Banks, Gould & 
Co., 144 Nassau Street, New York. 1848. 


This is a very handsomely printed volume of nine hundred and seventy 
six pages, upon subjects of the greatest and gravest practical importance, 
not only to our profession, but almost equally so to laymen. The book 
contains twenty-one chapters, beginning with the origin and history of 
Legislation. It appears to be peculiarly valuable from the number of 
authorities cited, and the intrinsic interest of the subjects discussed.— 
The mechanical execution of the book is unusually good; the paper is 
fair; the type large and leaded; and the sub-division of the book into 
sections, after the manner of the continental writers, and soine of the best 


of our own, greatly facilitates the ease of reference and is a desirable im- 
provement in the art of book-making. 


We trust that another edition of this work will not be permitted to go 
to press without a table of cases; any law book is defective that wants 
this; none should ever be issued from the press without such a table 
carefully and accurately prepared. It greatly aids the laborious and diligent 
student in his inquiries, and is of the first importance to all who have oc- 
casion to consult a law book. 
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Supreme Court of Pennsylvania. 


Additional Abstracts of Decisions in the Western District. 


Oliphant v. Frost.—A bond paid into Court by consent 
of creditors in lieu of amount of Sheriff’s sale, as eash, 
does not bear interest. Oct. 26. 


Bash v. Bash.—A contract for testamentary compensa- 
tion for work done for a father by ason, after his majority, 
can be proved only by ‘‘ direct and positive” evidence of it. 
“Clear and satisfactory” evidence is not sufficient, as this 
places it on the footing of a contract between strangers, 
unaffected by any personal relations. 

This court has held a tight rein over the quality, if not 
the sum of proof, which is a subject of inspection and 
governance by the courts, because every sane man must 
be allowed to make his own contract as well as his own 
will, and the above rule is necessary to prevent jurors 
trom making it for him, according to their own notions of 
fitness and propriety. 

A son claiming compensation from the father for work 
&c. is not estopped from claiming its value in assumpsit, 
by resisting a petition for partition of the land to which 
he claimed title as a compensation for said work. 

A mistake in choosing the forum, or the form of proceed- 
ing, cannot prejudice a party in seeking his true remedy.— 
The law implies no promise to pay which will support a 
general count in favor of an adult son who continues to 
serve his father, but such count may be supported by an 
express promise to pay according to the value, without 
any express assessment of it before hand. Per Gibson, 

+. J. Nov. 10. 
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Springer v. Brown.—Sale of land under a fi. fa. and 
vend. exponas issued after defendant’s death confers a 
good title, although against the property of a deceased 
defendant who was originally but a surety, and although 
the principal debtor surviving had assets out of which the 
debt might have beenmade. Per Gibson, C. J. Nov. 16. 


Graham v. Graham.—Notice of an umpirage is waived 
by a communication declining to attend, if accompanied 
by a paper to the arbitrator, with instructions to lay it 
before the umpire in order to bring into his view certain 
accounts which the party feared might be overlooked. 

Before an umpire has made his award he is bound to 
examine the witnesses, if the party require it, but not 
without request or afterwards, (Hall v. Lawrence, 4 T.R. 
589. Tunno v. Bird, 2 Nev. & Manning, 328, s. c. 5 Barn 
& Ald. 4288.) 

A submission of disputes, difficulties and controversies 
growing out of partnership dealings and accounts, includes 
receipts by, and payments to a partner, up to the time of 
the award, especially if it were agreed that one of the 
partners should take the books and make collections from 
the debtors of the firm and payments to its creditors. 

An arbitrator or umpire may prove facts coming under 
their notice in the progress of the hearing. But quere 
whether he is bound to be worried afterwards as a witness. 
If he does not object no one else can. Per Gibson, C. J. 


Nov. 20. 
—S—— 


THE CONCLUSIVE PRESUMPTION OF SURVEY. 

In Collins v. Barclay, 7 Barr, 73, Mr. Justice Burnside 
says, that it was in Lambourn v. Hartswick that Mr. 
Justice Duncan first broached the doctrine that where a 
survey had been returned twenty-one years, and the 
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owner had paid the taxes, it was worthy of all considera- 
tion whether it ought not to be a presumption of law con- 
clusive of the fact that the title was legal and perfect.— 
‘« The very point,” continues Mr. Justice Burnside, “came 
before the court in Nieman v. Ward, 1 Watts & Serg., 68, 
where the court rule, on great deliberation, that a return 
of survey into the Surveyor General’s Office, and a lapse 
of twenty-one years afterwards, without any attempt 
made during that time to except or object to it, such re- 
turn is conclusive evidence that it is regularly made.” In 
this statement there appears to be some mistake or omis- 
sion of material facts. The case of Neiman v. Ward was 
determined in 1841, and the “ very point” which is stated 
to have been there decided, upon * great deliberation,” 
instead of being the point in the cause, was only referred 
to incidentally as a familiar principle which had passed 
into a rule of property under the sanction of two solemn 
decisions of the Supreme Court six or seven years before. 
It is true that Mr. Justice Duncan first broached the prin- 
ciple and spoke of it as “‘ worthy of all consideration.” — 
But its first recognition as a rule of property occurred un- 
der the following circumstances: In the year 1834, the 
case of Spring v. Caul came on for trial before the Com- 
mon Pleas of Northumberland county. The plaintiff 
claimed, under a survey of the 12th March, 1794, which 
had been duly returned and patented. The defendant 
claimed, under a survey of the 16th March, 1815. The 
lapse of time between the two surveys was éwenty-one 
years and four days. Alexander Jordan, Esq., and the late 
Judge Donnel, were counsel for the plaintiff; Samuel 
Hepburn, Esq., and the late E. G. Greenough, Esgq., 
were counsel for the defence. In the argument to the 
jury, Mr. Jordan, (remarking upon: the injustice of per- 
mitting the Commonwealth to sell the land a second time, 
thus depriving the first purchaser of his property, because 
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her own officer had not marked the lines upon the ground 
as required by law,) declared that he *“ believed it ougaé 
to be decided as the law, that no survey could be impeached 
on this ground, after the lapse of twenty-one years,—a 
period analagous to the statute of limitation.”” This was 
said, as we before stated, not to the court, but in argument 
to the jury ; and Lewis, President, thereupon remarked : 
“Mr. Jordan, if you desire such a charge, you shall have 
it.’ Upon a moment’s consultation with his colleague, 
the case was put upon the point of law—all further argu- 
ment was suspended by common consent, and the court, 
taking the case from the jury, instructed them as matter 
of law, that “the return of survey, the patent, and the 
lapse of time, entitle the plaintiffto a verdict. Upon the 
whole evidence given he is, IN LAW, entitled to recover.” 
But for the lapse of time, the plaintiffs survey was ineu- 
rably vicious, because it was proved by the surveyor who 
made it, that his whole work was performed a¢ a tavern 
in the city of Philadelphia, and that he had never * made 
a mark or stretched a chain upon the land.” The case went 
at once to the Supreme Court, and as it was well known 
that Mr. Bellas was largely interested in the new surveys 
and against the o/d land titles in the Shamokin coal re- 
gion, he was permitted to be heard, and was heard, in a 
long oral and written argunent, although not directly con- 
cerned in the case. But, upon full consideration, the 
principle which had been only broached by Mr. Justice 
Dunean, as worthy of consideration, and for the first time 
in Pennsylvania held, (by Lewis, President,) to be sound 
law, received the hearty concurrence of Mr. Justice Rog- 
ers, Who delivered the opinion of the Supreme Court, in 
Sprig v. Caul, 2 W. 390; and the judgment of the court 
below was accordingly affirmed in July, 1834. After- 
wards, in 1835, when one of the causes of Mr. Bellas 
came on to be tried, he attempted to impeach the plain- 
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tiff’s return of survey, by showing that ‘‘ no survey was 
ever made upon the ground ;” but, as the plaintiff's sur- 
vey Was more than 21 years old, before the defendant’s 
title commenced, and as the principle had been already 
settled in Spring v. Caul, that it could not be impeached 
in the manner proposed, the evidence was rejected as alto- 
gether irrelevant. In rejecting the evidence, Judge Lewis, 
in an opinion filed of record, placed the decision of the court 
distinctly upon the principle that the presumption in favor of 
the return of asurvey, remaining undisputed for the period of 
twenty-one years, was absolutely conclusive. That decision 
was affirmed by the Supreme Court in July, 1835, Mr. Jus- 
tice Kennedy delivering the opinion of the court, six pages 
in length, and distinctly stating, in that opinion, that the 
very question had been decided in Spring v. Caul, vide Bel- 
las v. Levan, 4 Watts, 297. These decisions received the 
universal approbation of the profession and the people.— 
They advanced the cause of justice, arrested fraudulent 
speculations, closed the flood-gates of litigation, and gave 
certainty to titles, and thus promoted the investment of 
capital, the development of the wealth of our mineral 
regions, and the general improvement and prosperity of 
the country. The principle adopted was in accordance 
with all the analagies of the law, and no question was 
afterwards raised in regard to its soundness. Under such 
circumstances, it would be placing the learned Judges of 
the Supreme Court in a most unfavorable light to repre- 
sent them as engaged, in the year 1841, in “ great delib- 
eration’? upon a point which they themselves had twice 
solemnly settled at least six years before, and which was 
notoriously familiar law to the humblest tyro in the pro- 
fession. Such an idle waste of time would have been 
worthy of the Horn-book and the school-master’s birch. 

The well known familiarity of Mr. Justice Burnside 
with the land law of the State relieves him from the 
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slightest imputation of ignorance of the history of this 
question, and the mistakes liable to occur in the press of 
business free him from any intention to misrepresent the 
facts. The reference to the case of Nieman & Ward, in- 
stead of the one he intended to cite, was doubtless a mis- 
take which might readily occur amid the multiplicity of 
citations by counsel. And we only draw attention to the 
subject for the purpose of preserving the true history of 
the origin and progress of one of the most important 
principles in our land law which has ever been decided. 


Medical Jurisprudence. 


CHLOROFORM, &c. 


The 1st volume of the Transactions of the American Medica! Associa- 
tion, instituted in 1847, has made its appearance. It is an octavo volume 
of more than 400 pages and contains a mass of valuable information.— 
The report of the committee on Anesthetic agents is highly interesting. 
From this report it appears that *‘ a portion of the committee believe that 
the facts now before the profession have fully established etherization as 
a powerful, highly useful, and practicable means of annulling pain, if 
judiciously employed :” while ‘another portion do not feel prepared, from 
the evidence presented, to recommend the use of these agents.” 

It is clear, from the evidence laid before the Association by the com- 
mittee, that sulphuric ether, although not so immediate in its effects as 
chloroform, is much less frequently attended with disastrous results. But 
the many sad consequences which have been produced by the exhibition 
of these agents constrain us to believe that the use of either of them, 
except in desperate cases or where the system without their aid is unable 
to sustain the shock of the necessary surgical operation, is extremely 
““injudicious,”’ if not positively dangerous as well to the physician as to 
the patient. 
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A death from air entering a vein divided whilst inserting a seton in the 
neck, occurred recently at Barnes, near London. In a highly respectable 
Medical Journal it is called an “ accident,” and in the usual steam-boat- 
explosion language, it is added that ‘‘no blame can be attached to the 
operator.”” The circumstances of the case are not stated, but we fear 
that it is not as well understood as it should be that the division of a vein, 
in the neighborhood of the heart, is attended with dangers which might 
produce something more than an “accident.” If a pump-maker were 
to perforate a pump-stock, under the piston, the admission of air, and 
the consequent cessation of the flow of water, could scarcely be called an 
“accident” which would discharge the workman from “blame.” We 
remember with pain a death which occurred at Harrisburg some years 
ago, from dividing a vein in the breast. We know nothing of the cireum- 
stances and of course do not impute blame to the operator. But in the 
administration of Legal Medicine we know not what a court and jury 
might do, in cases where no pains were taken to guard against the ‘ ac- 
cident,” or where the operator appeared to have no sufficient knowledge 
of the danger to which he was exposing the patient. 


CONSTITUTIONAL LAW. 


The Governor.—Upon the resignation of Governor Shunk, the Hon. 
William F. Johnston, Speaker of the Senate of Pennsylvania, was vested 
by the Constitution with the power to “ exercise the office of Governor.” 
As the Senate will meet on the first Tuesday in January next, and as the 
Governor elect will not be inaugurated until the third Tuesday in January 
next, the distinguished Senator from Armstrong, will necessarily perform 
the double duty of Speaker of the Senate, and Governor of the Com- 
monwealth. 

The Attorney General.—The Hon. James Cooper, the Attorney Gen- 
eral of the Commonwealth, has, since his appointment, been elected a 
member of the House of Representatives. By the Constitution, it is de- 
clared that no person holding any office, (except of attorney at law and in 
the militia,) under this Commonwealth, shall be a member of either 
House, during his continuance in office. This provision of the Constitu- 
tion, because in derogation of the rights of the people to select their own 
public servants, has always received a strict construction. The object 
was to prevent the distribution of power among the different departments 
from being destroyed, and the checks which each had upon the other 
from being impaired.” The departments of government are either Legis- 
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lative, Executive or Judicial; and neither the letter or spirit of the Con- 
stitutional restriction applies to those agents of the State, who are not 
entrusted with any portion of the sovereign power, and who, therefore, 
belong to neither of these three departments. A State acts in a double 
capacity :—as a sovereign and as an individual. She acts as a sovereign 
when she exercises either the law-making, the law-erecuting, or the 
law-expounding power, and the agents entrusted with the exercise of 
these powers, are properly called officers. But the persons employed by 
her in performing acts which an individual or corporation may perform, 
are not officers. The individuals entrusted with the management of her 
law suits, when she, asa party, disrobed of her sovereignty, and, like an 
individual, is humbly suing for justice, are not officers, but merely attor- 
neys at law, and consequently may be members of the Legislature. Chief 
Justice Gibson, I. D. Bernard, Philip S. Markley, and Mr. Farrelly, were 
Deputies of the Attorney General, and Ellis Lewis was Attorney Gen- 
eral, and all of them were, at the same time, members of the Legislature. 
The same may be said of Mr. M’Arthur, General Piper, Mr. Dale, 
Col. Orr, and Mr. Hyneman, all of whom were Deputy Surveyors, but 
their duties involved no exercise of the sovereign power. Gen. Rogers 
was collector of tolls and member of the Senate, upon the same principle. 
So that we perceive no Constitutional objection to the exercise of the 
duties of both offices by Mr. Cooper. In this view of the case, the next 
meeting of the Legislature will present the singular coincidence that while 
the acting Governor will be a member of the Senate, his Attorney Gen- 
eral will be a member of the House of Representatives. 


JUDICIAL APPOINTMENTS. 


We subjoin a list of the President Judges of Pennsyl- 
vania, with the dates of their respective commissions.— 
We have designated with a star (*) those whose commis- 
sions expire during the administration of Governor 
JOHNSTON. 

Hon. Edward King, President 1st District, app’d 28th February, 1842. 

Hon. Ellis Lewis, President 2nd District, app’d 14th January, 1843. 

Hon. James Pringle Jones, President 3rd District, appointed March 
13th, 1847. 

*Hon. George W. Woodward, President 4th District, appointed, 9th 
April, 1841. 














JUDICIAL APPOINTMENTS. IR7 


* Hon. Benjamin Patton, President 5th District, app’d 20th March, 1840. 

Hon. Gaylord Church, President 6th District, app’d 3rd April, 1843. 

Hon. David Krause, President 7th District, app’d 31st January, 1845. 

Hon. Joseph B. Anthony, President 8th District, appointed March 
23rd, 1844. 

*Hon. Samuel Hepburn, President 9th District, app’d 5th March, 1839. 

Hon. John C. Knox, President 10th District, app’d 11th April, 1848. 

*Hon. William Jessup, President 11th District, app’d 7th April, 1838. 

Hon. Nath’l. B. Eldred, President 12th District, app’d 30th March,1843. 

*Hon. John N. Conyngham, President 13th District, appointed 25th 
March, 1839. 

Hon. Samuel A. Gilmore, President 14th District, appointed 28th Feb- 
ruary, 1848. 

Hon. Henry Chapman, President 15th District, app’d 18th March, 1848. 

Hon. Jeremiah S. Black, President 16th District, app’d 30th March, 
1#42. 

Hon. John Bredin, President 17th District, app’d 28th February, 1842. 

‘Hon. Alexander McCalmont, President 18th District, appointed 31st 
May, 1839. 

Hon. William A. Irvine, President 19th District, appointed 6th Febru- 
ary, 1846. 

Hon. Abraham S. Wilson, President 20th District, app’d 30th March, 
1842. 

Hon. Luther Kidder, President 21st District, app’d 23d January, 1845. 


JUDGES OF DISTRICT COURTS. 

Hon. George Sharswood, President of the District Court, composed of 
the city and county of Philadelphia, appointed 1st February, 1848. 

Hon. John K. Findlay, Assistant, “ 2nd April, 1845. 

Hon. George W. Stroud, “ “6 5th February, 1848. 

*Hon. Alexander L. Hayes, President District Court of Lancaster, ap- 
pointed Ist May, 1840. 

Hon. Hopewell Hepburn, President District Court of Allegheny, ap- 
pointed 17th February, 1847. 

Hon. Walter H. Lowry, Assistant, appointed 17th February, 1847. 
Associate Judges of the Court of Common Pleas, in and for the City and 
county of Philadelphia: 

Hon. James Campbell, appointed 2d April, 1842. 
Hon. Anson V. Parsons, “* 13th February, 1843. 
Hon. William D. Kelly, ‘6 €th March, 1847. 











288 NEW YORK LEGAL OBSERVER. 


t# The New York Legal Observer.—We have received a note from 
Samuel Owen, Esq., the editor of the New York Legal Observer, com- 
plaining of injustice arising from the re-publication in this Journal of the 
statement made in the New York Code Reporter, of September last, 
respecting the discontinuance of the Observer. The insertion of Mr. 
Owen’s note would not comport with our ideas of propriety, but it gives 
us unfeigned pleasure to learn that his valuable periodical has not been 
discontinued, and to assure him and the public of our disposition to re- 
pair, by all the means in our power, any injury which we may have 
unintentionally committed by re-publishing, on the authority of the Code 
Reporter, what we supposed at the time to be a correct statement of 
facts. It may serve as a further explanation to state that we have not 
seen a number of the Legal Observer since the February number, 1848. 


Read’s Female Poets of America, published by E. H. Butler & Co.— 
This work is a credit to the country, and is especially worthy of the 
painter-poet of America, Taomas Bucuanan Reap. It contains biog- 
raphies and selections from the productions of the most distinguished of 
our female poets, and portraits ef many of them, engraved from paintings 
by Mr. Read himself. The likeness of ‘* Grace Greenwood” is appro- 
priately given in full riding costume, inasmuch as she is distinguished, 
as well for “‘ handling the ribbons” as for wielding the pen, and has con- 
ferred a great public benefit by her condemnation of the present ludicrous 
and dangerous female riding dress, and her courageous recommendation 
of the Turkish trousers and the Blouse, somewhat similar to the beauti- 
ful bathing dress worn at the sea shore. In looking over Mr. Read’s 
portraits, we recognize one particular face, which is so life-like, and so cor- 
rect, that we think we see the original by our side, feel the inspiration of 
her etherial presence, and her “ Spirit of Song,”’ and hear the thrilling 
sounds of her magnificent address ** To the Eagle” :— 


“Where the great cataract sends up to Heaven 
Its sprayey incense in perpetual eloud, 

Thy wings in twain the sacred bow have riven, 
And onward sailed irreverendly proud.” 


te We renew our thanks to our friends for their increasing subscrip- 
tion and advertising patronage. Within the last two weeks we received 
nearly forty subscribers from Buffalo alone. 








